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the defendant in daylight on the highway side, in accordance with a custom 
known to the plaintiff. Before the plaintiff had taken many, if any, steps, she 
was struck by an automobile coming in the opposite direction at negligent speed 
on the wrong side of the road. A statute required automobiles to slow down 
or stop when approaching a street car discharging passengers. The defendant 
requested a nonsuit on the ground that the relation of passenger and carrier ter- 
minated upon the plaintiff's alighting from the car. The court submitted the ques- 
tion of the defendant's negligence to the jury, who found for the plaintiff. Held, 
that the ruling of the court was correct. Walker and Brown, JJ., dissenting. 
Woods v. North Carolina P. S. Co. (1917. N. C.) 94 S. E. 469. 

The duty of a carrier to exercise the highest degree of care continues only 
while the relation of passenger and carrier exists, and it is the generally accepted 
view that one who has alighted from a street car and is in safety upon the 
highway is no longer a passenger, but a traveler upon the highway. Powers v. 
Connecticut Co. (1909) 82 Conn. 665, 74 Atl. 931 ; Street R. R. v. Boddy (1900) 
105 Tenn. 666, 58 S. W. 646. There is some ambiguity in the term "in safety," 
but generally a passenger must obtain at least a safe footing and is entitled to 
be landed in a reasonably safe place. McDonald v. St. Louis Transit Co. (1904) 
108 Mo. App. 374, 83 S. W. 1001. The carrier is under a duty to warn its 
passengers of any dangers or defects in the street of which it has knowledge, when 
not obvious to the passenger. Murnahan v. Cincinnati, etc., St. Ry. Co. (1905) 27 
Ky. L. Rep. 737, 86 S. W. 688. But the general rule is that where the passenger 
has as good an opportunity as the company's servants to observe the conditions 
which confront him in attempting to alight, there is no such duty on the part 
of the company. Indianapolis Co. v. Pressell (1906) 39 Ind. App. 472, 77 N. E. 
357; Thompson v. Gardner, etc., Ry. Co. (1906) 193 Mass. 133, 78 N. E. 854. 
The weight of authority is therefore with the dissent in the principal case. The 
age, sex, and condition of the passenger should of course affect the degree of 
care required of the carrier, but no evidence of any special disability appeared 
in the principal case, and it seems asking too much to require a street car 
conductor to look ahead for approaching automobiles before each passenger 
alights. Especially is it unreasonable to require the company or its servants to 
anticipate such a combination of reckless speed, disregard of the rules of the 
road, and violation of statute, by an independent wrongdoer, as resulted in the 
accident in question. 



Constitutional Law — Delegation of Legislative Power— Commission Form 
of City Government Valid. — Under the Optional City Government Law (N. Y. 
Laws 1914, ch. 444) the majority of the voters of the city of Watertown voted 
to adopt a commission form of government. A taxpayer's action was brought 
to restrain the city and its officers from organizing under the act on the ground 
that it was an unconstitutional delegation of legislative powers to the voters 
of the city. Held, that the act was constitutional. Cleveland v. City of Water- 
town (1917, N. Y.) 58 N. Y. L. J. 81 (Jan. 8, 1918). 

The trial court and the Appellate Division, two judges dissenting, had held 
the statute unconstitutional as involving a delegation of legislative power. 
Cleveland v. City of Watertown (1917, App. Div.) 166 N. Y. Supp. 286. In 
reversing this decision the Court of Appeals adopts the usual line of reasoning, 
arguing that "the act is complete in itself," but is to take effect only upon the 
happening of a certain event, viz., the approval of a majority of the voters of 
the locality. In this it follows earlier New York cases involving analogous 
statutes, and the view prevailing almost universally. The opinion attempts with 
slight success to distinguish the case from Barto v. Himrod (1853) 8 N. Y. 483, 
which held invalid a state-wide statute which was to take effect as a law only 
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when approved by a majority vote of the electors of the state. As the court 
says, the doctrine of that case "has not since been applied unless the facts 
brought the case strictly within it" The plain truth is that legislative power 
in respect to local affairs is habitually delegated to local governing bodies, 
although we disguise this fact by calling the resulting local laws ordinances. No 
sound constitutional reason appears to exist why the voters of a city might not 
be authorized by legislative enactment — as they are by express constitutional 
provision in some states — not merely to adopt a complete charter framed for 
them by the legislature but even to frame the charter for themselves. So far 
as state-wide laws are concerned, the view taken in Barto v. Himrod, supra, has 
been followed in a few states. Santo v. State (1855) 2 Iowa, 165; State v. 
Hayes (1881) 61 N. H. 264; Ex parte Wall (1874) 48 Cal. 279, 23 L. R. A. 113, 
note; State v. Garver (1902) 66 Oh. St. 555, 64 N. E. 573. It has however been 
rejected by other states. State v. Parker (1854) 26 Vt. 357; State ex rel. Van 
Alstyne v. Frear (1910) 142 Wis. 320, 125 N. W. 961. A most illuminating 
argument against the doctrine of Barto v. Himrod is found in Mr. Justice 
Holmes's dissent in Opinion of the Justices (1894) 160 Mass. 586, 36 N. E. 488. 
There seems to be no answer to his contention that in the absence of some 
limitation the state legislature has the whole of the law-making power, which 
would therefore include the power to provide that a given law shall not go into 
effect if rejected by the voters. As there is no express limitation upon the 
power of the legislature to so enact, if such limitation exists it must be implied. 
For such an implication there seems to be no real basis, unless the courts are 
to read their own notions of government into the constitution as implied limita- 
tions. It is to be hoped that in the future the narrow and illiberal view of the 
power of the legislature taken in Barto v. Himrod, supra, and the other cases 
cited, will come to be recognized as unsound and will ultimately be overruled. 
It is needless to point out that in many states the adoption of constitutional 
provisions providing for the state-wide referendum have already settled the 
question in favor of the more liberal view of the powers of the legislature. 

Contracts— Acceptance— Sufficiency of Acts to Constitute Acceptance 
as Matter of Law.— The defendant was put in possession of a piano on thirty 
days' trial under a promise either to sign a contract to pay in monthly install- 
ments if he decided to keep the piano, or to return the piano if not satisfied. He 
kept the piano for several months, but gave notice of dissatisfaction on one or 
two occasions. Suit was brought for the full purchase price. Held, that as a 
matter of law the defendant's acts constituted an acceptance of the piano, and 
that the plaintiff was entitled to judgment. Stevens, J., dissenting. Evans Piano 
Co. v. Tully (1917, Miss.) 76 So. 833. 

It is submitted that the court confused a breach of the terms of a preliminary 
contract of bailment with an acceptance of the offer to make a contract of sale. 
No contract of sale was completed in this case for the reason that the offer 
to sell was never accepted. The power to accept conferred upon the offeree 
could be exercised only by executing a written document. This power never 
was exercised and the offeror knew that it was not. See (1917) 27 Yale Law 
Journal 272; Yazoo & M. V. R. R. Co. v. Jones (1917, Miss.) 75 So. 550. The 
defendant had, however, promised for a valuable consideration either to sign the 
written contract of sale at the end of the trial period or to return the piano. 
Failure to do either would be a breach of this contract. Choice v. Mosely 
(1828, S. C.) 1 Bailey, 136; see also Hunt v. Wyman (1868) 100 Mass. 198, 
and cf. Isaacs v. MacDonald (1913) 214 Mass. 487, 102 N. E. 81. In an action 
of assumpsit for such breach the plaintiff would be entitled to adequate damages, 
amounting, in case of the destruction of the piano, to its full value. Drake v. 



